INSURANCE/BOARD TRAINING

The ABC’s of D&O

Insuring Your Board's Decisions

BY LISA IANNUCCI

@

ood afternoon—and welcome to
the board. Your mission should
you choose to accept it is to
make decisions to better your building.
'The residents may not like you and,

more importantly, may not like those

decisions. Nevertheless, keep doing the

job you're doing: In a worst-case sce-
nario, you. will be sued. Perhaps more.
than once. Should anythlng go" wrong,-

don’t worry; you're protected by the
board's D&O insurance. Good luck.”
On-the-Job Protection
You volunteer to be on.your. co-op or
condo association’s board. You do your

. best to help make the right decisions and ’

make your building a great place to live.
Unfortunately, one of your fellow resi-

dents doesn't like a decision you made -
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and takes you and the rest of thé board
“to court. They are suing for thousands of
dollars—maybe even millions. Your
home, life savmgs and other assets areat.
risk if you lose. ' :
With: stakes like that It would be vir--

tually: impossible for co-op and condo
boards to find volunteers if there wasn't
some form of protectlon from lawsuits
resultmg from the decisions made by
board members in the course of doing

 their job. Fortunately, that protection ex-

ists, in the form of Dlrectors and Ofﬁcers
or D&O insurance..

Some people think ‘that it's only the
board that starts the lawsuits when
homeowners are late with dues, or be-

- cause they broke the rules, but lawsuits

are a two-way street, says Kevin M.

lawsuit to against

"pay for a road re-

. the  association

: re31dent said: was a

LaCroix, Esq., executive vice president of

OakBridge Insurance Services, an Ohio- -

based insurer with clxents in New York
City. .

“They can be sued by members of the
HOA and by third parties who provide
services or goods to the association,”
says LaCroix. “There’s no reason to serve
on a board and face risk of potential liabil-
ity without adequate coverage.”

Take a recent lawsuit profiled in The

- New York Times wt;ere the former presi-
dent of'a co-op beard sued the board,_

claiming that racial discrimination was
the reason'the board did not let him buy

~ aneighboring apartment. The board de-

bated that the resident couldn’t afford

both units. They went to court—and the

legal fee meter started ticking overtime.
A few years ago, Moneymagazine pro-

- filed an origoing legal battle in California

where a homeowners association was

" suing a resident for taking too long to do

their landscaping. The resident lobbied
back with a countersuit.
~ In Michigan, a
resident filed- a

his condominium
association to re-
solve a dispute -
over who should

pair in a condo-
minium - complex
where he owns a
unit: The resident
wasn’t happy that

was assessing the
residents to pay al-
most $30,000 to re-
pair an access .
road, which_ ‘the

public road. The

~resident ‘decided

to ‘sue the board :
and let a judge decide.

“People get emotionally excited about
what you do as a board member,” says
Kevin Davis, president of Kevin Davis In-
surance in Los Angeles, California. “You
tell them no you can’t have a pet, or hang
your laundry on the balcony. The resi-
dents will say ‘Who are you to tell me

that [ can't? It’ s the number-one reason
- for lawsuits.” '

Crash-Helmet C0verqge ‘
Think of D&O, or directors and officers,

~ within the association,”

“Volunteers are making
decisions that often fimes
involve large amounts of
woney that can impact
every unit owner within
‘the association. Without
ps0 coverage, board
mewbers' personal assets
are at stake.”

— Adawm s Collins

insurance, as your own personal protec--
tive helmet from fastball lawsuits. “The

main intent is to protect the directors and

officers and the association for their deci-

sion-making in the event ‘that they are

sued,” says Adam S. Collins, CIC, and as-

sistant vice president at Aon Affinity, lan

H. Graham Insurance in Sherman Oaks,

California, which has multiple clients in

New York City.

“Volunteers are making decisions that
often times involve large amounts of
money that can impact every unit owner
says Collins.
“Without D&O coverage, board member-
s' personal assets are at stake. Often, the
building's [conditions, covenants and re-
strictions] CC&Rs and bylaws ‘will have
some form of an indemnification clatse -
but this would ultimately result in as-

- sessments against the board and fellow

unit owners as your defense fund. In the
event that -association” only is named,
then the association will essentially be

self-insured and will be responsible for

all legal fees incurred -
as a result -of the
claim. D&O coverage
is there to allow these
volunteers—who are
simply trying to do
* the right thing—sleep
at night for their deci-
sion making.”
Fortunately, Davis
says that most law-
suits really don’t have
anything to do with
money. “They are su-
~ ing because they want
a right to do some-
thing,” he says. “For
example, an individ-
ual in Unit H on the
second floor had a
nice view but now a
tree is blocking it. He
asks to have it cut
down. The resident in the unit below him

*says no, it'’s shading his apartment. In.

this case, the board didn’'t uphold their
fiduciary responsibility. If Unit H bought
a view, they need to make sure they
maintain thé view, so they’ll go to court,
just to see who's right and who’s wrong.”
Whos & Whats

To find out if your board has a policy,
just ask. However, don’t assume you're
automatically covered without taking a
‘continued on page 25
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" act. :
D&O coverage also doesn't indemnify a _
board or board member against decisions .
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continued from page 8

good look at the policy. Like ﬁngerprmts
every D&O policy is different.

~ Collins also recommends that co—ops
and condos purchase a stand-alone D&O
policy: as opposed to an endorsement
that can be added to the larger package
policy. “If you have an embedded form
that incorporates the D&O on a package

policy, with other coverages, such as -

property, general liability, and so forth,
it typically only -covers the current di-

rectors and officers,” he says. “A stand-"

alone policy will typically protect all
past, present and future board mem-
bers, committee members;and the prop-
erty manager. It depends on the quality
of the coverage that is purchased.”
Also, remember “a stand alone policy
automatically includes the property
manager as an insured, whereas most
embedded forms do not,” he adds. “In
addition, other key coverages that are in-
cluded, such as non-monetary relief,

third-party discrimination, failure to
maintain or obtain insurance, and em-

ployment practices liability, are usually

excluded under the D&O coverage pro--

vided by the package policy.”

There are other exclusions. as well ’

“The myth is that D&O insurance covers
everything, which -obviously isn’t true,”
says Collins. “Somie of the more important

- exclusions contained in a D&O policy are

damage or destruction to tangible proper-
ty, bodily injury, construction defects
and intentional criminal acts.”

That last item is a very important one.
Does D&O coverage protect the co-op,
condo, or HOA from criminal actions by
the director or officers? It seems a
straightforward enough question, but it
can sometimes be surprlslngly tough to
answer.

“Most, if not all, D&O policies contain
a provision that excludes intentional
criminal and fraudulent acts committed
by board members,” says Collins. “How-
ever, [our policy] will continue to defend
the directors and/or officers until such
time that a criminal action can be
proven. The policy will then cease to
provide any further protection once it is

determined that a board member know- -

mgly committed a crlmlnal or fraudulent

made “in bad faith,” or with illegal intent.
If a board is found to have acted in an ille-

gal manner—deliberately discriminating

~ against a prospective buyer, for exam-

’

ple—and are hit with punitive damages,

‘members are on their own when it comes

to paymg them.
What is'the Cost?
A stand-alone policy typically starts
at a-minimum annual premium of around

- $1,200 and will increase depending on
the number of units in the building and

othrervfactors. The co-op or condo is gen-
erally responsible for paying the premi-

- um for this specific type of coverage.

www . cooperator.com

‘cies are created equal.

“Premiums can also be impacted by

additional exposures—such as commer-
cial tenants, to name one—and/or the
number of employees,” says Collins.
When it comes time to cutting a
check, Collins says that not all D&O poli-
“Most stand-
alone policies contain a ‘Duty to Defend’
provision,” says Collins. “In other words,

~our D&0 provides a.defense for the \

board once they accept the claim. The

“obvious benefit is that the association

doesn’t have to front the money (except
for the retention) in hopes of having it
reimbursed to them by-the association

or the insurance policy, as is the case

with a standard D&O policy or embed-
ded form. The converse to that is an ‘in-

demnification’ provision is contained in

some less comprehensivé D&O forms.”
If your association doesn’t have or
won't get insurance, the Nonprofit Risk
Management Center (NRMC), says that
every state haé a volunteer protection
law and the federal Volunteer Protection
Act (VPA) became effective in Septem-
ber. The VPA provides that, if a volun-

teer meets certain criteria, he or she ‘
- shall not be liable for simple negligence

while acting on behalf of a nonprofit or
governmental organization. :
The VPA also provides limitations on
the assessment of non-economic losses
and punitive damages against a volun-

teer. The Volunteer Protection Act does

ndt, however, protect a volunteer from
liability for harm “caused by willful or
criminal misconduct, gross negligence,
reckless misconduct, or a conscious, fla-
grant indifference to the rights or safety.

of the individual harmed by the volun- -

teer.” The act does not prohibit lawsuits
against volunteers nor does it provide
any protection for nonprofits.

‘Some of the notable stand-alone D&0
programs that are specifically tailored to

community associations are written with
CNA, Travelers, Great American, Chubb
and Chartis.

To reduce any potentxal expenses.

from D&O insurance, it's best to have a
board that is well informed of their re-
sponsibilities. “Know, understand and

follow .the bylaws and CC&R’s, educate

all board members, and attend law sem-
inars, risk management seminars, specif-
ically designed for community associa-
tion boards;” advises Collins, who also
recommends both The Cooperator and
the ‘Community Associations Institute
(CAD) as two viable resources for board
member educatlon

It's tough enough to get people mter—
ested in taking positions on their co-op or
condo board without the threat of lawsuit
damages hanging over their heads. Board
education and good communication are
two pieces of protection against legal ac-

- tion; a solid D&O policy is a vital third

piece of the puzzle. |

Lisa lannucci is a freelance writer and
author arid a frequent contributor to The Co-
operator and other publications.
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For all your McQuay and Daikin Sérvice Parts,. and Equipmént Needs

Chillers, PTAC's, Water

VRV Systems Fan Coils

Mamtenance Contracts
Unit Replacement
On Site Repair Serv:ces

ereless Thermostats
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Servrce and lnstallations 212. 986 1886

Parts and Equapment 718 247 7751

Fax 71 8,-.'6‘09.2494

_email service.newyorkcity@mcquay.com

JPick up and drop off service (available i)ased on guantity)

Source Heat Pumps

Experience You Can Trust.

Stark & Stark’s Cooperative & Condominium Law group
represents hundreds of cooperatives, condominiums and

homeowners associations in New

Clients draw on our experience with sponsor transitions,
construction projects, collections, corporate governance
issues and quality. of life issues to manage their properties

efficiently and reduce risks.

York ‘and New. Jersey
ranging in size from 6 to 1,400 apartments, units and homes.

STARK&STARK

ATTORNEYS AT LAW

For over 75 years, Stark & Stark has developed innovative

solutions 't0. meet. each client’s needs. More than 110

attorneys, 27 practice areas, and a philosophy of putting the
law to work for our clients is the basis from which we build

and maintain our relationships.

Manhattan Tarrytown Princeton

David J. Byrne, Esq.

One Penn Plaza, Suite 2130 §

New York, New York 10119 |

212.279.9090 |
dbyrne@stark-stark.com
www.newyork.stark-stark.com
Philadelphia Marlton Newtown
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